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UMTETl STATES DISTMCT COURT 
FOR rilE Diy ilUCT OF COr.UMBiA 



RHBHCCA FOX, MARY S^U11\ 
and EDWARD SAMP 

PbiiitilTs, 



V, 



MICHAEL 0. LEAVITT, in his omcial 
capacity ;is Secrexary, U.S. Dep:irtrni:jj3[ 
ori-lcdkh and Himiiin Stirviucs, 

and 

LESI-fli V. XORWALK, in lier offici;il 
capiiciiy its At;Uiig Adiiiinisirator. Centers 
for McdEcarc and Medicuici Services, 

Defend anis. 



) 
) 
) 
) 
) 
) 
) 

) 
) 
) 
) 
) 
) 
) 
) 

) 
) 
) 



CA No. I lOficvOl 490 {K;\'jC) 
Judge Col Iyer 



DECLARATlOiN OF MlCHAKT. SCOT r WOOD 

1, Micl3x:iei Scott Wo(;d, do htroby declare under peniilty of pcijiry that the following is 
tme to The bofvi of my knowlc^Jiic, mfomiatiou, and belief: 

1 . My name is Michae] Scott Wood. I am a residcjit of Utah, over eigtiLeen (1 8) 
yi:i\Ts of a^e^ and I yni of iiuITiticnt cumpetence to make diis doclatation. 1 make thSs declaration 
bii:!^ed upon my personal knowledge and tn snpiinr: of Plaintiffs' Molion for SuninuLry Judy jjicntr 

2. 1 have bcco a h censed ]>han7itici5t for six (6) years and been employed in die long- 
tenn eyre indusli^- ibr o\-o\' twenty (20) yoars and am currently employed as aji Omnicarc 
Genei-Lit Manager for a Long Term Cjire Pharmacy in Salt T.aks City and yn Area Director Jbr 
Omniccirc Long Term Care Fhaniiacios m IdalK^, Oi"ego!i, Nevada and Utah. 

3. . The pht^rtnadcs fhat 1 over?^ee p]"ovide i^ervioob to over <^v^:oty diotssmid 
iiidividaah, many of wliom arc enrolled in the Medicare Part D FrescripTion Kti-n^-^nj. pro^-iLin, 
The majority of these rt^iidenti^ are also dna!-el[gib[t^s, meaninL^ diey ars M^dit;sid benellclaii-L-:-, 

as welL 

4. I firtd that comparing and imylyzing the varying fomiulari.es and cost-shy rin^ 
ohligntions of numcrons P^irt D pUms, L-nd then ap]>lyLng such inibrmatLon lo die prcscripdon 
ddiig needs and fnianoial. ability of a given [patient, iij a -^'Cry complex process wliicli conflises a 
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slgmfiCMt ii'.imbcr ofpaticjiL^ and thdr rospon?iihls parlies. 

5. Phiirmacists aj-e lioihu-cd by the coinjiIicMcd mid constantly chEingin^ Ps^rt 1"} pbn 
fonnylaries. Ph,irniacL^L^ are ^qucilly rrusaalcd wiih "lie resd'icLiani^ thai (he Pi^it D Jtmj'ke:ing 
sidelines pi ace on their ability to lji":lp ^ patient undt^-ryunut these fnrjinilai-ies and !o select Pt^rt 
D plans that are best suited to a parti en la]- paiicni. For exainple, Medic<ire Part D ooorditiators ai 
nursiim liome-^ I ^i^\v^^ tire frustrated b^^canuse they are only ptiiniltcc! to list th^o -iLTnbcr ofijlans 
.iv^ilablc. Accordnigly, the luai'ket.irig roaiiriclLOns impede a patient's abtltty to cii-'oll in lin 
appropriate ]?lan. During ttie roll out of the Medicare Pari D progrLun I ajn aware of a very few 
long Tcrm csre nursiiig facilities that perfonned medico tiati list analysis for their re-si dents iind, 
when pci'fbi-n^ed, it u'as done by a non-chnic^iJ ^Tr-^rrii-icmber using the CMS plan fmder loois, I 
am not aware of any facility currently using any of the CMS phut finder cooks on a regular basis 
srid the pliannaoy wliere 1 work rccci^-k;^ y^y fev/ requesui for assistance ii^^ing Xhis pjoccs^. 
During the roll out the pailem I s^^w most in PDP selection was siniply based on ease of 
enrollment. Sonic plyn;;^ would process niul(i]:ik tesidcnt.s with a single calL 

6. Taugcnlially, the rccotnmended mctJiod of choosiiig a plan is also faihng patients. 
At the stait of the Medicare Pari: D Prc-scripiion Benefit jirogram, the Department of Health and 
Human Services, Centers for Mc-diccuv fiiid Medicaid Set- vices ("CMS") rccotvnnended thac 
patients choose plants based on the tivaihible drugs Msted on formularies. This mechod of 
chousing a plan is ir:cffcc(iye because fonuularies ai^c constantly evolving - adding and dropping 
dj-Lig eovcrayc ■ und s.O]ne patients, due to their condition and circtim stances, rnay not work well 
with the way a certain plan admsiiistcrs the Medicaid pj-escrtption program. The euircnt 
foimnlar}' finder tool docs not conraitt couif>rche-isive information to make a pn:>per decisiorr 
Although th« tool wil! C4:?iupile the list of ]diins That have accommodating fomiu^yrics, the oilioi- 
coiii rnaruigemetit strategies (Prior AiiThorizatiou, Step Therapy, ui QuaEiti^y TJmit:^.) are 
hidicared, but not explained. One usually has to call thij plan to Vuid out the details o-f the 
restriction. For instance, the forumlaiy plan may list ihc drng ay ■;;o vered with a QL indicato]; 
but no detailR of what that quantity lijcnil is. Jii most instances, the plants posied lorrriulary docs 
not &pc:::^ify the qisantity Jimil. To get the allowed qu^ir^tily, one nnii^t call tbc plan and have exact 
drug dciail. Upon occasion, ihe drug NDC is needed to pin do^vn the exact item. This l& a 
compEicated process for t^v^n 1hc most adept Med icy re beneficiary. 

7. While formularies aie important in choosing n Part D pSan, plan adnnnl strati on is 
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almost equally as important. .1 believe the hc^st way to choose a plan is to consider both a plaiVs 
fonriubry and a pI^Ji's piescription dmg adiiiiEnistratigji, sucli as ihe plan's traii&iUon ^uid ivn^dical 
exception policies pcruiining tn pbct: of jx;sidf:ricc &nd clinical complexity of the beneliciary. 

8- The marketing guidehnos piuhtbit such coinpreheT]£Lvt; decision makiiig and 

thereby potejitiaily cnmpromijse a Medicare beneficbry's health. Only pliaoTUtcis^s have 
sufficient institiitio-ial knowledge to a^^scs^ both the forinylarics and Part D plan administration 
and lo make a reconnnoridation as to which [^art D plans would work the best vvitf^ tiie 
parti eularitics of ^ given pationtr Pbannat:ist$ hav(? y^^^rs orcxpurn^ntii; dcahny cKLensively with 
Ph^innacy BsneilL Managers and are be:st able lo ma1ch the pttJticularitjes of a plan with each 
patii^nt's con ditto til. 

9. Prevetitijig phajniiacists from being able to cotiKnunicate h'eely %vitli paLientJi 
abont which Part D plans have, in the phaniiactst's expcrieaee, demonstrated capable and 
pmfessinnat pfan administration encom'ages pla.i\R tp neglect thi^ a&pccl yf ihcir bLisine^a. This is 
hannhd to patients, wiiuse medicationii may be delayed while they or their healthcare providers 
attempt Co comply wilh burdt;n^ome documeriation rGtiuiremojiLs speciilc to that plan md 

com ■mini c ate with uni'CJvpon.sivo plan-representatives to rt:.=^olvc iss^jcs. or even pi'^elud^d 
altogetlier where such efforts iue unsuccessful. lii tins way, £he tnarketiiig guidelines have 
effectively nrevenied bcnctlciaries from being able to make the betii eoosmxter elioiee basod on 
iriformatiun from their ph^irmacisis who have the knov/ledge and expofisticc to b:;:lp th^m make 
such a c[M>ice and l^ave kept [joi^r-ly^adrairusteictj plaiis in business. 

10. Tn the ab.sence nf the marketing guidelines, the fact that certain drugs may be less 
experisi ve Lo ti phdrmaey group than, othem would not cause these pharjnacies to prefeL" ecrfain 
Pail D plans. becau.=;e, in my experience, diiigs aval table to ]ar^4e phaimacies at [owci- cost are 
L>picaliy genofiCj leSiS- expensive^ and eon-nciiiIy-preLScribsd dings that;ire v/idely avaih^ble 
ujidcr every Part D plan fgjiLinlai-y. Phamiiieies do i-ot gel rebates or cost-savings for higlily 
expensive, lo^v- volume dings, and would Li'Ats have no financial incentive to steer benelieiarics 
toward formoiarics that offer i"eimburs«^men( for these drai^ based on cosl-savinss or increased 
pruftts 10 the pisamicacy. Th^^ driving factors for phaiTnacieE wnth re^t^ect to which plar^. any ^rven 
patient iiiliould choose arc whether a plan covers the pLdient's prescrhitior^ drugs, and efficieni: 
an.d effective plan administi'atioJA. 

1 1. Tn ir^y vit:w,, an individual pharmacist like myself would not have a tlnaneia! 
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incentive lo stie^r paticn(.s lovvurd plws bised on tlic [oirnbiLrsemenE r^ios offei-ed by these pl;jj-is 
in the abii^ricc oflJic nicirkeliog giiidcliny^ becauf^c, as apracttCLil malter. my day-to-day 
activities do not require me lo know what the rcuiibtLry^ftieiit rates are for ]nd]\qdual dniss under 
different plans. If ^ paniciilar Pur]. D plan'^ rcimbLi]\seniciit ratu;s were, on the whole, 
significjuitly lower than Ihusg of oLher Purt D phins, I beh'cvc thai i^ phcLiniacy wmijd simply 
make a sirategic dcoiiiiun to stop acctptins die pJatt aJtogetlier ralher Lhan persuade mdj vidua! 
patients to choose a different pait D plan. 

Undor penahy of perjury, I state that I have read t(':c foregofny diriclaratior^ consiijling of 
el even (11) JStm^bered pai\agraph&, and (he stateiucnis hccein are Ince and correct lq die best of 
my knowledge,, inlbrtiiation and belief 




^i^Ufi 



.£^ 




Mieiuifji SetJll Wood 



Date: Deeen;ber b , 2007 



-4- 



